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CALIFORNIA

Water Boards

State Water Resources Control Board

November 20, 2015

Mr. Chris J. Rufer

Agent for Service of Process for

The Morning Star Packing Company, L.P.
712 Main Street

Woodland, California 95695

Dear Mr. Rufer:

SUBJECT: In the Matter of The Morning Star Packing Company, L.P. Administrative Civil
Liability Complaint No. R5-2015-0549

As the registered agent for The Morning Star Packing Company, L.P., you are hereby served
with an administrative subpoena for records and documents on behalf of The Morning Star
Packing Company, L.P. concerning the above-referenced administrative proceeding between
the Central Valley Regional Water Quality Control Board’s and The Morning Star Packing
Company, L.P.

Please find enclosed a Subpoena for Records and Documents pursuant to California Water
Code sections 1075 and 1080 and California Government Code section 11450.05 et seq. and a
Declaration of Nickolaus C. Knight supporting the Subpoena for Records and Documents in the
Matter of The Morning Star Packing Company, L.P.

In addition, this letter puts The Morning Star Packing Company, L.P. and any of its employees,
agents, or other representatives on notice to preserve all evidence which might be relevant to
this proceeding. Any person who destroys or conceals any such evidence, or agrees with or
facilitates any other person to do so, will be subject to all legal remedies for such conduct.

Relevant evidence includes, but is not limited to, documents which describe or relate to the
subject matter of the subpoena for records and documents.

If you have questions regarding this correspondence or any of the matters in the Subpoena for
cuments, please call the undersigned at (916) 327-0169.

7

Senior Staff Coungél, Office of Enforcement
Attorney for the Prosecution Team

FELiCIA MARCUS, cHAIR | THOMAS HOWARD, EXECUTIVE DIRECTOR

1001 | Street, Sacramento, CA 95814 | Mailing Address: P.O Box 100, Sacramento, CA 95812-0100 | www.waterboards.ca.gov
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NICKOLAUS C. KNIGHT (SBN 252843)

MAYUMI E. OKAMOTO (SBN 253243)

OFFICE OF ENFORCEMENT

STATE WATER RESOURCES CONTROL BOARD
P.O. Box 100

Sacramento, California 95812-0100

Telephone:  (916) 327-0169

Facsimile: (916) 341-5896

Attorney for the Prosecution Team

BEFORE THE CENTRAL VALLEY REGIONAL WATER QUALITY CONTROL BOARD

STATE OF CALIFORNIA

)
In the Matter of: ) SUBPOENA FOR RECORDS AND

) DOCUMENTS
THE MORNING STAR PACKING ) (California Water Code, §§ 1075, 1080,
COMPANY, L.P. ' ) California Government Code, § 11450.05

) etseq.)

)

)

)

)

TO:  Chris Rufer
The Morning Star Packing Company, L.P.
712 Main Street
Woodland, CA 95695
NOTICE:
( )  Youare served as an individual.
( ) Youare served as (or on behalf of) the person
doing business under the fictitious name
of

(X) Youare served on behalf of: THE MORNING STAR PACKING COMPANY, L.P.

Pursuant to the powers conferred by California Water Code Sections 1075 and 1080 and

Government Code Sections 11450.05 ef seq.:

SUBPOENA FOR RECORDS -1-
AND DOCUMENTS
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THE MORNING STAR PACKING COMPANY, L.P.IS ORDERED to produce the
papers, books, records and documents in your possession or under your control described below in
connection with the above-titled on or before DECEMBER 18, 2015. Documents must be sent to:
Mayumi E. Okamoto, Senior Staff Counsel, Office of Enforcement, State Water Resources Control
Board, P.O. Box 100, Sacramento, CA 95812-0100.

You may seek the advice of an attorney in any matter connected with this subpoena. You
should consult your attorney promptly so that any problems concerning your production of
documents may be resolved within the time required by this subpoena.

FAILURE TO COMPLY WITH THE COMMANDS OF THIS SUBPOENA WILL

SUBJ ECT YOU TO THE PROCEEDINGS AND PENALTIES PROVIDED BY LAW.
DEFINITIONS

Definitions for industry or trade terms contained herein are to be construed broadly. Where
the industry or trade definition set forth herein does not coincide precisely with your definition, the
question, inquiry or production request should be responded to or answered by using the definition
which you apply and/or recognize in your usage of the term, further documenting your definition in
the response. Non-industry or non-trade definitions should be applied as defined herein.

(1) The term "COMMUNICATION" or "COMMUNICATIONS" means every disclosure,
transfer, exchange or transmission of information, whether oral or written and whether face to face
or by telecommunications, computer, mail, telecopier or otherwise.

(2) The terms "RELATING TO" or "RELATE TO" includes referring to, alluding to,
responding to, concerning, connected with, commenting on, in respect of, about, regarding,
discussing, showing, describing, mentioning, reflecting, analyzing, constituting, evidencing, or
per_taining to.

3) (a) The term "DOCUMENT" means a document whose existence is known to
you, your employees, superiors, representatives or assigns, regardless of its location or origin,
including the original and all non-identical copies, whether written, printed or recorded, including,
with limitations, contracts, agreements, leases, receipts, invoices, payment vouchers, purchase
orders, books, booklets, brochures, reports, notices, announcements, minutes and other

communications, including inter and intra-office communications, studies, analyses, maps, charts,
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tables, questionnaires, indices, telegrams, messages (including reports of telephone conversations
and conferences), tapes, letters, electronic mail, notes, records, drafts, proposals, authorizations,
negotiations, canceled checks, financial statements, deposit slips, bank drafts, books of account,
summaries, reports, tests, projections, studies, charts, notebooks, worksheets, recordings, calendars,
or other materials which are written, recorded, printed, typed, or transcribed. “DOCUMENT?” also
means data sheets or data processing cards, tapes, films or graphic matter or materials on computer
magnetic diskettes or tapes, electronically or magnetically-stored data (including data stored on
"hard," "floppy" or "micro-floppy" disks or data stored in data base systems), photographs,
videotapes or any‘other matter of any kind or nature however produced or reproduced and each
copy of any of the foregoing which is not identical because of margin notations or otherwise. If any
such documents were, but no longer are, in your possession or control, state what disposition was
made of them and when. ‘

(b) The term "DOCUMENT" shall also include all documents necessary to
interpret, translate, decode or understand any other document requested or produced. If a form of
document (i.e., 'magnetic tape) cannot be read, such form must be converted to a paper document
that can be read.

(4)  The term “THE COMPANY” means THE MORNINGSTAR PACKING
COMPANY, L.P., its shareholders, subsidiaries, divisions, affiliates, partnerships, predecessors,
and all officers, employees, agents, and representatives of the foregoing.

(5) The term the “STATE OF CALIFORNIA” means all land within the geopolitical
boundaries of the State of California.

(6)  The terms “AND” and “OR” have both conjunctive and disjunctive meanings.

(7 The terms “YOU” or “YOUR” refer to THE COMPANY.

(8) The term “FACILITY” means the property located at 2211 Old Highway 99W,
Williams, CA 95987.
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INSTRUCTIONS

1. Unless otherwise indicated, the time period covered by this subpoena is from
January 1, 2011 to up to five days before YOUR full compliance with this subpoena. Any
documents relating to this time period are to be produced, regardless of whether the
documents came into existence before or during this period.

ii. YOUR response to the subpoena should include a declaration or affidavit. It should
state that a diligent search for all requested DOCUMENTS has been conducted and that the affiant
or declarant was in charge of the search or otherwise monitored and reviewed the search
sufficiently to be able to represent under oath that such a search was conducted. It should be signed
under oath by the person most knowledgeable about the DOCUMENTS and YOUR efforts to
comply with the subpoena. If different people are the most knowledgeable about portions of the
search (e.g., one person is most knowledgeable about DOCUMENTS contained in computer media
and a different person is most knowledge about DOCUMENTS contained on paper) each should
sign an affidavit or declaration identifying the category in the request for DOCUMENTS for which
that person is the most knowledgeable.

iil. Unless otherwise indicated, for any DOCUMENT stored in a computer, including
all electronic mail messages, YOU should produce the DOCUMENT in the original electronic file
format in which it was created (e.g., Microsoft email should be provided in its original format,
which would have the .pst suffix, not in a tif file; spreadsheets should be in their original file form,
such as an Excel file and word-processed DOCUMENTS should be in their original file format,
such as a Word or WordPerfect file), together with instructions and all other materials necessary to
use or interpret the data. Electronic mail messages should be provided, even if only available on
backup or archive tapes or disks. Computer media should be accompanied by (a) an identification
of the generally available software needed to open and view the DOCUMENTS or (b) a copy of the
software needed to open and view the DOCUMENT. Note, however, that if a print-out from a
computer DOCUMENT is a non-identical copy of the electronic form in which it was created
(non-identical as described in the definition of "DOCUMENT," by way of example, but not

limitation, because it has a signature, handwritten notation, or other mark or attachment not
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included in the computer DOCUMENT), both the electronic form in which the DOCUMENT was
created and the original print-out should be produced.

iv. For each DOCUMENT contained in an audio or video medium, YOU should
provide both the tape, disk or other device from which the audio or video can be played and the
transcript of the DOCUMENT.

V. For all DOCUMENTS YOU do not produce in the original, as defined in Evidence
Code section 255, YOU may submit copies (black and white copies if the original was in black and
white, color copies if the original was in color, and, if the original was in electronic format, in the
same electronic medium as the original) in lieu of original DOCUMENTS provided that such
copies are accompanied by an affidavit of an officer of THE COMPANY stating that the copies of
all three types of DOCUMENTS are true, correct, and complete copies of the original
DOCUMENTS. If there is in YOUR possession, custody or control no original, But only a copy or
photographic record thereof, then YOU should produce a true and legible copy of each such
DOCUMENT. The accompanying affidavit should state that the DOCUMENT is only a copy or
photographic record and not the original.

vi. If a DOCUMENT is responsive to this subpoena and is in YOUR control, but is not
in YOUR possession or custody, in addition to obtaining and producing the DOCUMENT, identify
the person who had possession or custody of the DOCUMENT, their telephone number and current
business and residence addfesses.

vii.  If any DOCUMENT subpoenaed is no longer in YOUR possession, custody, control
or care, YOU should provide a written statement identifying the DOCUMENT with specificity,
stating whether it is lost or missing, has been destroyed, has been transferred to others, or has
otherwise been disposed of. The written statement should also identify the person who disposed of
the DOCUMENT, explain the circumstances and authorization for the disposition and the
approximate date of the disposition of the DOCUMENT. If there are no DOCUMENTS responsive
to a document request, as to each such document request, YOU should include a statement to that
effect in the accompanying declaration or affidavit.

viii. DOCUMENTS provided in response to this subpoena should be complete and,
unless privileged, unredacted, submitted as found in YOUR files (e.g., DOCUMENTS that in their

SUBPOENA FOR RECORDS -35-
AND DOCUMENTS




10
11
12
13
14
15
16
17
18
19
20
21

24

26

21
28

original condition were stapled, clipped, attached as a "post-it," or otherwise fastened together shall
be produced in the same form).

ix. Each DOCUMENT produced pursuant to this subpoena should be identified
according to the category in the subpoena to which it is responsive. In lieu of indicating on each
DOCUMENT the category to which it is responsive, on the date set for production, YOU may
instead provide an index if YOU provide it in both paper and in electronic form (such as a
computerized spread sheet in Excel or a Word or WordPerfect DOCUMENT set up in a table
format) of all DOCUMENTS YOU produce, as long as this index shows by document control
number the request(s) to which each DOCUMENT or group of DOCUMENTS is responsive.
Responsive DOCUMENTS from each person’s files should be produced together, in one box or in
consecutive boxes, or on one disk or consecutive disks. Mark each page of a paper DOCUMENT
and each tangible thing containing audio, video, computer or other electronic DOCUMENTS (e.g.
cassette, disk, tape or CD) with corporate identification and consecutive document control numbers
(e.g., S.I.. 00001, S.I. CD 001, S.I. audio tape 001). Number each box of DOCUMENTS produced
and mark each with the name(s) of the person(s) whose files are contained therein, the requests(s)
to which they are responsive, and the document control numbers contained therein.

X. For data produced in spreadsheets or tables, include in the declaration or affidavit
the identification of the fields and codes and a description of the information contained in each
coded field.

xi. The document requests contained in this subpoena should be deemed to include a
request for all relevant DOCUMENTS in the personal files, including but not limited to files
contained on laptops, palm devices, home computers and home files of all YOUR officers,
employees, accountants, agents and representatives, including sales agents who are independent
contractors, and unless privileged, attorneys.

xii.  Ifany DOCUMENTS are withheld from production based on a claim of privilege,
provide a log under oath by the affiant or declarant, which includes each DOCUMENT’S authors,
addressees, date, a description of each DOCUMENT, all recipients of the original, and any copies,
and the request(s) of this subpoena to which the DOCUMENT is responsive. Attachments to a

DOCUMENT should be identified as such and entered separately on the log. For each author,
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addressee, and recipient, state the person’s full name, title, and employer or firm, and denote all
attorneys with an asterisk. To the extent the claim of privilege relates to any employee, agent,
representative, or outside attorney, identify the person’s name, division, and organization. Include
the number of pages of each DOCUMENT and in the description of the DOCUMENT, provide
sufficient information to identify its general subject matter without revealing information over
which a privilege is claimed. For each DOCUMENT withheld under a claim that it coﬂstimtes or
contains attorney work product, also state whether YOU assert that the DOCUMENT was prepared
in anticipation of litigation or for trial and, if so, identify the anticipated litigation or trial on which
the assertion is based. Submit all non-privileged portions of any responsive DOCUMENT
(including non-privileged or redactable attachments) for which a claim of privilege is asserted
(except where the only non-privileged information has already been produced in response to this
instruction), noting where redactions in the DOCUMENT have been made. DOCUMENTS
authored by outside lawyers representing YOU that were not directly or indirectly furnished to
YOU or any third-party, such as internal law firm memoranda, may be omitted from the log.
xiii.  Whenever necessary to bring within the scope of this subpoena DOCUMENTS that
might otherwise be construed as outside its scope:
(a) the use of the verb in any tense shall be construed as the use of that verb in all
other tenses;
(b) the use of a word in its singular form shall be deemed to include within its use
the plural form as well; and
(c) the use of the word in its plural form shall be deemed to include within its use
the singular form as well.
xiv.  Whenever responsive DOCUMENTS apply to more than one site, such
DOCUMENTS shall be organized by address of the site.
xv.  The subpoenaing party will comply with all laws regarding payment of reasonable
costs incurred for the production of DOCUMENTS. Prior to the production and copying of

DOCUMENTS, the undersigned requests to be contacted to confer on the most efficient manner in

which to proceed.

SUBPOENA FOR RECORDS ==
AND DOCUMENTS




10
11
12
13
14
15
16
17
18
19
20
21

24

26

27
28

DOCUMENTS TO BE PRODUCED

This subpoena commands production of the original of each and every DOCUMENT now
or at any time in the possession, custody or control of you or THE COMPANY without regard to
the person(s) by whom or for whom said DOCUMENTS were prepared, including, but not limited
to, all DOCUMENTS in the personal, business, or other files of all present or former officers,
directors, trustees, agents, employees, attorneys, and accountants of THE COMPANY, which refers
or relates to any of the following subjects:

(1) Federal tax returns for THE COMPANY for the tax years 2012, 2013, and 2014.

(2)  Provide all documents which refer or RELATE TO the expansion of the Cooling
Pond, including, but not limited to, invoices to consultants and contractors, plans, and
any documents related to the time frame .of construction.

(3)  Provide all documents which refer or RELATE TO the expansion of the Settling
Pond, including but not limited to the “2011 staking plans for the pond expansion,” as
referenced in the 12 November 2015 Siegfried technical report, drawings, or proposals,
and invoices paid to contractors, or referencing the dates that construction took place.

4) Provide all DOCUMENTS which refer or RELATE TO the purchase, use,
administration, and dates of administration of the chemical ADOX 750, including, but
not limited to, invoices for ADOX 750. |

(5) Provide all DOCUMENTS which refer or RELATE TO engineering plans,
development plans or technological reports for the addition of Dissolved Air Flotation
(DAF) tanks or any other filtering device for the purpose of reducing Biochemical
Oxygen Demand (BOD) in the cooling pond and the settling pond.

(6) Provide all DOCUMENTS which refer or RELATE TO lease or purchase
agreements between The Morning Star Packing Company, L.P., or its owners and
operators, and Mr. Gobel for his land, including, but not limited to, any negotiations
regarding the lease, purchase, or obtaining any interest in his land for the purpose of
applying wastewater, including, but not limited to the failure to obtain the lease for the

2014 and 2015 processing seasons.
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Given under my hand thi@ day of November 2015.

(7 Provide all DOCUMENTS which refer or RELATE TO any attempts to obtain land
for the purpose of increasing total land available for irrigation with wastewater from the
Settling Pond and the Cooling Pond.

(8)  Provide all DOCUMENTS which refer or RELATE TO the addition of a cooling
tower for the purpose of cooling condensate water, including, but not limited to, the
plans and cost estimates.

&) Provide all DOCUMENTS which refer or RELATE TO the volume of tomatoes
processed and the volume of tomato paste produce for the 2011, 2012, 2013, 2014 and
2015 processing seasons.

(10)  Provide all DOCUMENTS which refer or RELATE TO revenue for 2014 and 2015,
including, but not limited to revenue generated from tomato paste production.

(11)  Provide all DOCUMENTS which refer or RELATE TO operating costs, including,
but not limited to, operating costs for processing tomatoes, labor, electricity, water, any
and all utilities, fuel and lubrication, machinery repairs, plant repairs, maintenance, and
rental equipment.

(12)  Provide all DOCUMENTS which refer or RELATE TO cash overhead costs, .
including, but not limited to, office expenses, managers, property taxes, liability
insurance, property insurance, any and all insurance coverage, and investment repairs.

(13)  Provide all DOCUMENTS which refer or RELATE TO non-cash overhead costs,
including, but not limited to, buildings, equipment and processing machinery.

(14) Provide all DOCUMENTS which refer or RELATE TO depreciation schedules for

all assets related to the operation of the facility.

/i - ? )
a2 VWM l// //Z’ 2
Njckolatls C. Rnight
Senior Staff Counsel, Qffice of Enforcement

State Water Resource$ Control Board
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NICKOLAUS KNIGHT (SBN 252843)
Senior Staff Counsel
STATE WATER RESOURCES CONTROL BOARD
P.O. Box 100
Sacramento, California 95812-0100
Telephone:  (916) 327-0169
Facsimile: (916) 341-5896

BEFORE THE CENTRAL VALLEY REGIONAL WATER QUALITY CONTROL BOARD

STATE OF CALIFORNIA

)
In the Matter of: ) DECLARATION OF NICKOLAUS C.
‘ ) KNIGHT SUPPORTING
MORNING STAR PACKING COMPANY, ) SUBPOENA FOR RECORDS AND
LE, ) DOCUMENTS
Complaint No. R5-2015-0549 g

)

)

)

I, Nickolaus C. Knight, declare as follows:

1. T'am an attorney for the Central Valley Regional Water Quality Control Board (Central
Valley Water Board) Prosecution Team in this action.

2. T have personal knowledge of all facts stated in this declaration and, if called as a
witness, could and would testify competently under oath.

3. The Assistant Executive Officer of the Central Valley Regional Water Quality Control
Board issued Administrative Civil Liability Complaint No. R5-2015-0549 (Complaint) to Morning
Star Packing Company, L.P. on November 20, 2015.

4. The following issues, among others, are involved in this case: alleged violation of
Waste Discharge Requirements (WDRs) Order No. R5-2013-0144 for an unpermitted expansion of
a cooling pond; and an alleged violation of WDRs Order No. R5-2013-0144 for an unpermitted
expansion of the settling pond.

5. California Water Code section 13327 requires the regional board to consider “the nature,
circumstance, extent and gravity of the...violations, whether the discharge is susceptible to clean

up, the degree of toxicity of the discharge, and with respect to the violator, the ability to pay, the

DECLARATION OF NICKOLAUS C. KNIGHT

SUPPORTING SUBPOENA
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effect on ability to continue in business, any voluntary cleanup efforts undertaken, any prior history
of violations, the degree of culpability, economic benefit or savings, if any, resulting from the
violation, and other matters as justice may require.” The information requested in the subpoena is
relevant to these issues.

6. Step 8 of the Enforcement Policy’s penalty calculation methodology requires the Water
Boards to estimate the economic benefit amount for every violation. The Central Valley Water
Board Prosecution Team conducted a partial economic benefit analysis in Attachment A of the
Complaint based on information the Prosecution team gathered from public resources, estimates
from staff personnel and inspections at the facility. However, based on this information alone, the
analysis may not be representative of the Discharger’s actual economic benefit.

7. Morning Star Packing Company, L.P. has in its possession or under its control additional
documents that will assist the Central Valley Water Board Prosecution Team and the Central
Valley Water Board to more completely determine the extent of noncompliance and the economic
benefit of noncompliance. |

8. Each item is material to the issues in this case and is admissible in that these items are
necessary in determining the extent of noncompliance, performing Step 8 of the methodology, and
ultimately whether the proposed administrative civil liability amount complies with the
Enforcement Policy.

9. Good cause for production of the items exists because the information exists entirely
within the Discharger’s control and the Central Valley Water Board Prosecution Team does not

otherwise have access to the information.

and correct.

Date: !?/W//mg

K 1ckolaus C/Knight
Senior Staff Counsel, Office of Enforcement
State Water Resources Control Board
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